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Tentative Ruling



SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO

26WM000011: GILBERT vs WEBER
03/23/2026 Hearing on Petition for Writ of Mandate in Department 21

Tentative Ruling

The following shall constitute the Court’s tentative ruling on the petition for writ of
mandate, which is scheduled to be heard by the Court on Monday, March 23, 2026 at 9:00 a.m.
in Department 21. The tentative ruling shall become the final ruling of the Court unless a party
wishing to be heard so advises the clerk of this Department no later than 4:00 p.m. on the court
day preceding the hearing, and further advises the clerk that such party has notified the other side
of its intention to appear.

In the event that a hearing is requested, oral argument shall be limited to no more than 20
minutes per side.

Parties requesting services of a court reporter will need to arrange for private court
reporter services at their own expense, pursuant to Government Code §68086 and California
Rules of Court, Rule 2.956. Requirements for requesting a court reporter are listed in the Policy
for Official Reporter Pro Tempore available on the Sacramento Superior Court website at
https://www.saccourt.ca.gov/court-reporters/docs/crtrp-6a.pdf. Parties may contact Court-
Approved Official Reporters Pro Tempore by utilizing the list of Court Approved Official
Reporters Pro Tempore available at https://www.saccourt.ca.gov/court-reporters/docs/crtrp-
13.Pdf

A Stipulation and Appointment of Official Reporter Pro Tempore (CV/E-206) is required
to be signed by each party, the private court reporter, and the Judge prior to the hearing, if not
using a reporter from the Court’s Approved Official Reporter Pro Tempore list, Once the form is
signed it must be filed with the clerk.

If a litigant has been granted a fee waiver and requests a court reporter, the party must
submit a Request for Court Reporter by a Party with a Fee Waiver (CV/E-211) and it must be
filed with the clerk at least 10 days prior to the hearing or at the time the proceeding is scheduled
if less than 10 days away. Once approved, the clerk will forward the form to the Court Reporter’s
Office and an official reporter will be provided.

Petitioner is admonished that many of his submitted filings do not comply with
California Rules of Court Rule 2.111 regarding the format of the first page of each separate
filing. This includes the requirement that each filing contain “the name, office address or, if
none, residence address or mailing address (if different), telephone number, fax number and e-
mail address, and State Bar membership number of the attorney for the party in whose behalf the
paper is presented, or of the party if he or she is appearing in person.”

Petitioner is further admonished for repeatedly filing documents in a piecemeal response
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO

26WM000011: GILBERT vs WEBER
03/23/2026 Hearing on Petition for Writ of Mandate in Department 21

to the opposition briefs, rather than filing a single reply, as ordered in the Court’s February 9,
2026 minute order. The Court is aware that Petitioner is proceeding in pro per, however, a self-
represented litigant “must expect and receive the same treatment as if represented by an attorney
—no different, no better, no worse. [Citation.]” (Nufio v. California State University, Bakersfield
(2020) 47 Cal.App.5th 799, 811.) Thus, “self-representation is not a ground for exceptionally
lenient treatment.” (Rappeyea v. Campbell (1994) 8 Cal.4th 975, 984-985.)

I. FACTUAL BACKGROUND

By way of this petition for writ of mandate, Petitioner seeks an order prohibiting
Respondent Secretary of State from certifying Real Party in Interest, Eric Michael Swalwell, as
candidate for Governor of California for purposes of the 2026 election. Petitioner argues
Swalwell fails to satisfy the residency requirement imposed by the California Constitution,
Article V, section 2. Petitioner further argues that Swalwell filed, “materially false candidate
filings under penalty of perjury.” In support of these arguments, Petitioner refers to
documentation regarding Swalwell’s purchase of a residential property in Washington, D.C.
Petitioner argues that Swalwell resides in the Washington, D.C. residence, and thus no longer
maintains a California residency as required by Article V, section 2.

Respondent argues that she does not have a mandatory ministerial duty to investigate
whether a particular candidate files false candidacy documents. Rather, citing to Elections Code
sections 8065 and 8082, she argues that she has a mandatory ministerial duty to receive
nomination documents from county elections officials and file them, with no discretion to reject
or otherwise question the veracity of the statements contained therein.

Swalwell is a current member of the United States House of Representatives. He argues
that as a member of Congress, his domicile is his presumptively the residence address indicated
on his currently filed affidavit of voter registration!!l, a property in Livermore, California.
Further, Swalwell argues that he does maintain a California residence in compliance with
residency requirements for California Governor candidates.

II. STANDARD

Elections Code section 13314, subdivision (a) provides, in part:

(a)(1) An elector may seek a writ of mandate alleging that an error or omission
has occurred, or is about to occur, in the placing of a name on, or in the printing
of, a ballot, county voter information guide, state voter information guide, or
other official matter, or that any neglect of duty has occurred, or is about to
occur.
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26WM000011: GILBERT vs WEBER
03/23/2026 Hearing on Petition for Writ of Mandate in Department 21

(2) A peremptory writ of mandate shall issue only upon proof of both of the
following:

(A) That the error, omission, or neglect is in violation of this code or the
Constitution.

(B) That issuance of the writ will not substantially interfere with the
conduct of the election.

Code of Civil Procedure section 1085 permits the issuance of a writ of mandate “to
compel the performance of an act which the law specially enjoins.” The writ will lie where the
petitioner has no plain, speedy and adequate alternative remedy, the respondent has a clear,
present and usually ministerial duty to perform, and the petitioner has a clear, present and
beneficial right to performance.” (Sacramento County Alliance of Law Enforcement v. County of
Sacramento (2007) 151 Cal.App.4th 1012, 1020.) “Two basic requirements are essential to the
issuance of the writ. (1) A clear, present and usually ministerial duty upon the part of the
respondent; and (2) a clear, present and beneficial right in the petitioner to the performance of
that duty.” (Shamsian v. Dept. of Conservation (2006) 136 Cal.App.4th 621, 640 [citations
omitted].)

II1. DISCUSSION

Article V, section 2 of the California Constitution provides that, “[t]he Governor shall be
an elector who has been a citizen of the United States and a resident of this State for 5 years
immediately preceding the Governor’s election.”

California Elections Code section 349 defines “residence” for voting purposes as “a
person’s domicile.”?] Subdivisions (b) and (c) further define “residence” and “domicile” for
voting purposes:

(b) The domicile of a person is that place in which his or her habitation is fixed,
wherein the person has the intention of remaining, and to which, whenever he or
she is absent, the person has the intention of returning. At a given time, a person
may have only one domicile.

(c) The residence of a person is that place in which the person’s habitation is
fixed for some period of time, but wherein he or she does not have the intention
of remaining. At a given time, a person may have more than one residence.
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03/23/2026 Hearing on Petition for Writ of Mandate in Department 21

Elections Code section 2026 provides for a presumption as to the “domicile” of a member
of Congress:

The domicile of a Member of the Legislature or a Representative in the
Congress of the United States shall be conclusively presumed to be at the
residence address indicated on that person’s currently filed affidavit of
registration, as long as the address is a residence under subdivision (c)

of Section 349, notwithstanding that the member or representative may have
another residence at which any of the following apply:

(a) A child for whom the member or representative is a parent, step-parent,
foster parent, guardian, or caretaker is enrolled in school.

(b) The spouse, domestic partner, or intimate partner of the member or
representative is located for employment.

(c) The member or representative receives mail or other postal or parcel
deliveries.

(d) The member or representative owns, leases, or rents a dwelling.

(e) The member or representative claims a homeowner’s exemption or any
other similar claim for tax purposes.

(f) The member or representative maintains accounts or pays for utilities, cable
or satellite television, Internet service, home security service, home or
landscape maintenance, or other similar services.

(g) The member or representative registers a vehicle or boat.
(h) The member or representative maintains policies of insurance.
(1) The member or representative has items of personal property.

Black’s Law Dictionary defines a “conclusive presumption” as a “presumption that
cannot be overcome by any additional evidence or argument because it is accepted as irrefutable
proof that establishes a fact beyond dispute.” (Black’s Law Dictionary (12th ed. 2024).)

Kristina Mrzywka declares that since June 2017, she has been in a lease agreement with
Swalwell for a property she owns in Livermore, California. Mrzywka declares Swalwell pays
rent pursuant to the lease agreement every month, lives at the property when he is in the East
Bay, keeps significant belongings there, receives mail at the property, and is registered to vote at
the property’s address. Swalwell declares that he has lived in Livermore, California since June
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03/23/2026 Hearing on Petition for Writ of Mandate in Department 21

2017, is registered to vote in California, and has filed state income tax returns in California since
2006.

As part of his repeated filings in this case, Petitioner requests that the Court take judicial
notice of documents that he contends are printouts from the Alameda County Assessor’s Office,
purportedly demonstrating that Mrzywka has received the California Homeowners’ Property Tax
Exemption for the subject property from 2017 through the present. Petitioner argues that if
Mrzywka is receiving this exemption, she must be living at the property, and therefore her
statements that Swalwell maintains a residency at the same property, are materially false
statements. In support of this argument, Petitioner cites to Revenue and Taxation Code section
218, which provides for the homeowners’ taxation exemption, and states that the exemption,
“does not extend to property that is rented, vacant, under construction on the lien date, or that is a
vacation or secondary home of the owner or owners, nor does it apply to property on which an
owner receives the veterans’ exemption.”

The issue of whether Mrzywka has falsely filed documents claiming entitlement to the
homeowners’ taxation exemption is not before the Court for purposes of the present litigation.
Further, Petitioner has not provided any authority to establish that a person cannot qualify for the
homeowners’ taxation exemption when they occupy a subject residence and rent out a room to a
tenant. Thus, even if the Court were to accept the Assessor’s records as evidence that Mrzywka
claims to live at the same property where Swalwell maintains a California residence, such
evidence does not establish that Mrzywka’s declaration of such tenancy is false and an act of

perjury.

Petitioner asserts that Swalwell owns a home in Washington, D.C. and, as a member of
Congress, spends a significant amount of time outside of California. However, as a member of
Congress, Swalwell’s domicile is “conclusively presumed” to be at the Livermore address listed
on his affidavit of registration. (Elec. Code § 2026.) The Court is required to apply this
“conclusive presumption” even when presented with evidence that Swalwell owns a residence
outside of California, claims a homeowner’s exemption at said residence, maintains a policy of
insurance at said residence, or has items of personal property at said residence. (Ibid.; see also In
re Estate of Mills (1902) 137 Cal. 298, 303 [“Where the law makes a certain fact a ‘conclusive
presumption’ evidence cannot be received to the contrary]; People v. McCall (2004) 32 Cal.4th
175, 176 [finding that a conclusive presumption is irrebuttable.])

There is no evidence before the Court that Swalwell has been convicted of having
falsified his affidavit of registration, or otherwise had his affidavit of registration determined to
be invalid. (See, e.g. People v. Superior Court (Wright) (2011) 197 Cal.App.4th 511 [permitting
criminal charges to proceed on a finding of probable cause that a state senator did not live at a
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particular residence at the time he cast votes, thus engaging in criminal fraudulent conduct];
People v. Mayer (2003) 108 Cal.App.4th 403 [permitting criminal charges pursuant to Elections
Code section 18203 for a person who submit a false nomination paper or declaration of
candidacy].) Thus, Swalwell’s affidavit of registration remains valid, and subject to the
“conclusive presumption” that the indicated residence is his domicile for purposes of the
Elections Code, and for purposes of establishing candidate residency. As there is no evidence
before the Court that Swalwell filed an affidavit of registration for a residence outside of
California in the last five years, the Court must, pursuant to this conclusive presumption, find
that Swalwell’s domicile has been in California for the period required by the California
Constitution.

The Court rejects Petitioner’s contention that the Secretary of State has a mandatory
ministerial duty to investigate and determine the candidate’s residency as Petitioner has failed to
establish that the Secretary of State has a mandatory ministerial duty to investigate allegations
regarding a particular candidate’s Article V, section 2 compliance. Elections Code section 8064
requires a potential candidate to obtain a declaration of candidacy from, and deliver the
completed form to, the “elections official of the county in which the candidate resides and is a
voter...” The county elections official is required to verify signatures and political preferences, if
required, of the signers on any nomination paper, prior to forwarding the document for filing by
the Secretary of State. (Elec. Code § 8081.) All nomination documents that are required to be
filed in the Secretary of State’s office “shall be forwarded by the county elections official to the
Secretary of State, who shall receive and file them.” (Elec. Code § 8082)(emphasis added.)

These statutes do not create a mandatory ministerial duty in the Secretary of State to
investigate the authenticity of the statements contained in the nomination documents. Further, the
plain language of these provisions requires the Secretary of State to file all facially valid
nomination documents transmitted by the local elections officials. (See Wittenburg v. Beachwalk
Homeowners Assn. (2013) 217 Cal.App.4th 654, 667 [“Ordinarily, the word ‘may’ connotes a
discretionary or permissive act; the word ‘shall’ connotes a mandatory or directory duty.])
Petitioner has not identified any authority imposing upon the Secretary of State a mandatory
ministerial duty to investigate the facts alleged in a facially valid nomination document or
declaration of candidacy.

The existence of a constitutional requirement for office does not create a mandatory duty
on the Secretary of State to enforce that constitutional requirement (Bowen v. Keyes (2010) 189
Cal.App.th 647.) Petitioner has failed to establish that the Secretary of State has failed to comply
with a mandatory ministerial duty in this matter.

In light of the Court’s findings above, the Court need not address whether Article V,
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1, Kristina Mrzywka, declare:

l. I have personal knowledge of the facts stated in this Declaration and, if called as a witness,
could and would competently testify thereto.

2. I entered a lease agreement with Eric and Brittany Swalwell in June 2017 for a property
that I own in Livermore, California. Mr. and Mrs. Swalwell have leased the property from me since June
2017.

3. Mr. Swalwell pays rent pursuant to our lease agreement every month.

4, He lives at the property when he is in the East Bay, and keeps significant belongings there
at all times.

3. Mr. Swalwell receives mail at the property and is registered to vote at the address.

1 declare under penalty of perjury under the laws of the United States and the State of California

that the foregoing is true and correct, and that this declaration is executed at Livermore .

California , this 6th day of March 2026.

Signed by:

Ke M M5

Kristina Mrzywka

2

DECLARATION OF KRISTINA MRZYWKA IN SUPPORT OF ERIC MICHAEL SWALWELL’S OPPOSITION TO
PETITIONER’S YVERIFIED FIRST AMENDED PETITION FOR WRIT OF MANDATE
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